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POLICY BRIEF No. 6/2012

PARTICIPATION OF LOCALS AND PROTECTION OF INVESTORS’ RIGHTS
Introduction 

This study critically analysis the implementation of the Indigenization and Empowerment Act (Chapter 14:33) in the mining sector with particular focus on how the participation of locals can be enhanced in the sector and how investors’ rights can be guaranteed. The paper acknowledges the critical role of the mining sector in the economy in terms of its contribution to national output, exports and employment.
Background 

The mining sector consists of around 40 major mining companies. Currently state, state-owned enterprises and indigenous people hold mineral rights totaling 50 percent to 60 percent of total mineral rights. Since the policy of indigenization and economic empowerment in Zimbabwe was promulgated when the Indigenization and Empowerment Act (Chapter 14:33) was first introduced as a Bill in October 2007, and subsequently passed as an Act of Parliament in April 2008 there have been numerous amendments to the Statutory Instruments (SIs) and policy pronouncements by the responsible Minister in an effort to try and implement the Act. Since April 2008 when IEE was passed as an Act of Parliament to date, it is evident that there has been general lack of coordination within government on the implementation of the IEE, particularly as it relates to the mining sector. Although the political environment in which the IEE Act was enacted was unique to Zimbabwe, the use of legislation and specific policy instruments to engender the economic empowerment of indigenous populations and/or restrict foreign ownership is not unique. On the contrary, it is quite common place throughout the world. Examples from Angola, Zambia, South Africa, Ghana, Indonesia and other countries testify to this fact.

Objectives of the study 

The objectives of the assignment are:

· To carry out a critical evaluation or assessment of the implementation of the indigenization and economic empowerment policy for the mining sector in its current form.

· Examine the most effective ways of local participation and potential benefits that can accrue to local investors, communities, the poor and the public at large.

· Examine how investors’ rights (local and foreign) can be safeguarded so as to instill/maintain investor confidence in Zimbabwe.

· To examine how broad based economic empowerment will be enhanced or achieved by the policy in its current form.

Methodology 

· Used both qualitative and quantitative methods. 

· One-on-one interviews with mining firms’ executives

· Key informant individual interviews

· Focused interviews with communities, workers and representatives of mining member organizations.

· Interviews with potential investors in the mining sector (both local and foreign).

· Secondary sources - review of relevant literature and documents e.g. Indigenization and Empowerment Act (Chapter 14:33); Indigenization and Economic Empowerment (General) Regulations, Statutory Instrument 21 of 2010.

· Stakeholders consultative workshops were held with mining communities, civil society organizations and the public at large in Bulawayo, Gweru, Masvingo, Mutare and Harare in 2011 and 2012.

Key findings 

The study observes the following as some of the challenges with the current implementation of the Indigenization and Economic Empowerment Act: 

· Lack of consistency in the implementation of the Indigenization and Economic Empowerment Act; 

· Lack of public awareness; 

· Communities are not directly involved in the formation of Community Share Ownership Trusts (CSOTs); 

· Lack of gender sensitivity in the implementation of the Indigenization and Economic Empowerment policy;  

· Worries about the capacity of government to monitor the excessive extraction of mineral resources by some foreign companies; 

· Use of proxy indigeneous shareholders as fronts by foreign investors; 

· High politicization of the implementation of the Indigenization and Economic Empowerment policy; 

· Lack of recognition for workers; 

· Outdated existing mining laws, Acts and regulations which make the implementation of the Indigenization and Economic Empowerment Act difficult; 

· Lack of financial resources by indigenous investors to acquire equity in the foreign owned mining companies; 

· Lack of safeguards to guarantee investors’ rights and respect for Bilateral Investment Promotion and Protection Agreements (BIPPAs); and 

· No particular focus on promotion of small scale miners in the implementation of the Indigenization and Economic Empowerment policy. 
Key recommendations from the study 

The paper provides the following recommendations for policy makers, civil society and other stakeholders:

· The need for educating the public on the implementation of the Indigenization and Economic Empowerment Act. Communities should know how the IEE policy is being implemented and their rights or obligations in the process. Awareness campaigns should be launched, and all national languages should be used to interpret the IEE Act and its provisions.; 

· Existing mining laws and regulations, especially the Mines and Minerals Act need to be reviewed in order to align them with the IEE Act.

· Setting up of a Sovereign Wealth Fund so that the benefits of extraction of the country’s mineral resources also accrue to future generations. 

· Putting in place safeguards to guarantee protection of foreign investors, especially where there are Bilateral Investment Promotion and Protection Agreements (BIPPAs), 

· .There is need to come up with quotas for women so that there is equal representation for all in the indigenization program in the mining sector.
· There is need to remove the politicization of the IEE Act and its implementation. It should be “broad-based” with the participation of all citizens .In order to fully empower workers and management in the implementation of the IEE Act in the mining sector, workers must be allocated an equity stake in the companies. 
· Mining companies must be required by the IEE Act to develop basic infrastructure and services for the benefit of the communities they operate in e.g. roads, water, dams for irrigation, schools, clinics etc. It is strongly recommend that  CSR should be made mandatory in the IEE Act. 
· In order to facilitate greater empowerment of the indigenous SSMs, the decentralization of issuing out claims and licences to SSMs should be done at provincial levels.  

· Where there is a transfer of equity to indigenous people in the mining sector this should not be for free, as the mining investors require full compensation, and capitalization of their mining operations. All equity should be paid for.


NB. This policy brief is a summary of the policy monograph on the participation of locals and protection of investors’ rights written by Best Doroh. The policy monograph was developed by the National Association of NGOs (NANGO), the Institute of Development Studies (IDS) from the University of Zimbabwe and Progressio-Zimbabwe with the financial support from the European Union. For more detailed information on the policy monograph contact Mr. Marongwe Machinda at NANGO offices in Harare  at machinda@nango.org.zw or Mr. Mweembe Christopher at Progressio Zimbabwe in Harare at chrismweembe@yahoo.com 
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