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I ntroduction

Following the MDC's victory in the March election62008, and the illegitimate and unrecognised
run-off presidential election of June 2008, undespure from SADC, Morgan Tsvangirai agreed to
enter into negotiations with ZANU PF to resolve thpelitical impasse in the country. The
negotiations, Tsvangirai stated in an interview $outh Africa'sety, were “not about power
sharing” but “the restoration of democracy andrétarn of the rule of law”. “No deal” he declared,
“Is better than a bad deal”. Despite these dedtarst and despite the fact that Mugabe's election
had not been recognised by SADC, MDC-T nonethedessred into a power-sharing accord with
Mugabe in September 2008.

The key Article in the September agreement wasckert?O which set out the structure of a new
government. However, the document had clearly bdvafted in haste. It contained gaps and
ambiguities in essential provisions. The gaps anbiguities would need to be filled and resolved
by reference to Zimbabwe's existing Constitutiomc& the Constitution centralises and vests an
enormous amount of power in Mugabe, Mugabe's powemsained largely unaffected by the
agreemerit This meant a return to democracy, a necessanyitoam before the release of western

aid, was unlikely.

The MDC however, had an opportunity to resolve prigblem through constitutional amendment
19. The proposed amendment could be drafted in aughy as to fill the gaps in the structure of
government and to resolve the ambiguities in a mawich led to a reduction of Mugabe's power
and thus a more equitable power sharing arrangemidrg negotiations over constitutional
amendment 19 were thus expected to be protractistéad, presumably once more under pressure
from South Africa, which was concerned about spiér of the cholera epidemic which had just
taken hold in Zimbabwe, the MDC agreed to the aundé constitutional amendment 19 with little
debate. The proposed amendment, in the main, siprpljided that Article 20 (dealing with the
structure of the new government) be incorporated the present constitution wholesale. As a

result the gaps and ambiguities remained and the® little reduction of Mugabe's powers.
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Furthermore, the amendment when read with the itotish, contains several clauses which
contradict each other The document is not the precise legal documequired to amend a
constitution, as parliamentary legal or constitaélbcommittees, if in place, would be quick to
point out.

Mugabe demonstrated that he remained “in the dsivaat” by unilaterally allocating ministerial
portfolios, appointing provincial governors, thev@mor of the Reserve Bank and the Attorney-
General which he can do without the agreement ®MIDC under the September agreement, but

not in terms of the proposed amendment 19. Thahdment, of course, is yet to become law.

The MDC then belatedly tried to get Mugabe to mgliish some power. In December 2008, the 8
National Council of the MDC resolved that:

The party reiterates that it will not be a part @fgovernment of national unity
unless and until there is an amicable settlement of

1. Equitability and fairness in the allocation of Mstérial portfolios and
provincial Governors.
2. The constitution and composition of the Nationalusiy Council.
3. The enactment of Constitutional Amendment 19.
On being criticised for making these demands while humanitarian crisis in Zimbabwe

continued, MDC spokesperson Nelson Chamisa stated:

“If we become part of the government now we willdhao muscle. We are not
yet empowered. We do not want to become an acgassargovernment which
has not shown any genuine willingness to share pbwe

Yet following demands from SADC in January 2009 ,ckhechoed Mugabe's position that these
issues be addressed after the formation of the gewernment, the MDC executive again
capitulated on Friday 30January 2008 and agreed to enter a unity governmiémout all these

issues being resolved or being “empowered”. Mudade undertaken “to look into” the issue of
appointments. Since he was unwilling to annul thegggointments when the MDC could play the
powerful card of refusing to enter into governmérgeems unlikely that he will do so now that the

MDC has thrown this card away.

However, MDC parliamentarians have one last chém¢ey and salvage something from the mess,
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due to the concession that constitutional amendi®emirecede the formation of the unity
government They should ensure that constitutional amendri@ris altered to reflect real power

sharing in accordance with the proclaimed intentibthe September agreement.

The parliamentarians are not bound to pass amertdi®im its present form. The agreement
between ZANU PF and the MDC formations provide24ml

that the constitutional amendments which are necgdsr the implementation
of this agreement shall be passed by parliamentamsented to by the
President as Constitution of Zimbabwe AmendmenNAct9. The Parties
undertake to unconditionally support the enactnoérthe said Constitution

of Zimbabwe Amendment No 19

Accordingly, what parliament is obliged to pass ‘dhe constitutional amendments necessary for
the implementation of the agreement”. The curmopposed amendment 19 does not contain the
provisions necessary for the implementation ofateeement. Parliament should ensure that it does

so by considering the following aspects:

1. The Manner of Making Key Appointments. The September agreement provides that
executive authority “shall vest in, and be sharewrg the President, the Prime Minister and
the Cabinet, as provided for in this Constitutiord degislation”. In order to ensure genuine
power sharing, the key issue ofexecutive authotity make appointments to senior
governmental positions and to dismiss people frdmasé positions needs to be clearly,
comprehensively, and unambiguously set out in theermlment. The current proposed

amendment does not do this and ought not to begassts present form.

The September agreement provides that ministeoidfgios are allocated by the president *“after
consultation with” Vice Presidents, the Prime Miarsand the Deputy Prime Ministers and that
appointments to Commissions (including the ZimbabwiediaCommissionand Electoral
Commission) and all key appointments in terms efdbnstitution are made “in consultation with”
with the Prime Minister. The power to dissolve arent must also be exercised “in consultation
with” the Prime Minister.

The term “consultation” is unclear and should baratwned. If there is to be genuine sharing of

3 The September agreement itself by implication iregtthis. Since governmental posts are filledegitifter, or in,
consultation with the Prime Minister and/or DepBtyme Ministers, these posts must be created bstitotional
amendment before such consultation can take place.



executive power, then the power of appointment,ereh more importantly the power to dismiss,
should be jointly exercisedccordingly, all provisions relating to the hiringnd firing of persons

in key governmental posts should be amended so shath powers are exercised “with the
agreement of” the Prime MinisterThis should apply to the allocation of Ministerdrtfolios, the
reassignment of portfolios and dismissal. Withdwese powers being shared, the Prime Minister
will have no real power over the Ministers thati©isupposed to supervise. That power will remain

entirely with Mugabe who presently has sole poweatismiss ministers or reallocate portfolios.

The proposed constitutional amendment is a legag$dreakfast” in relation to key legislative and

constitutional appointments.

Two definitions of “after consultation” and “in ceualtation” with are introduced as follows:

“after consultation” means that the person requir@dconsult before
arriving at a decision makes the consultation lsutot bound by the
advice or opinion given by the person so consulted;

“In consultation” means that the person requireddmnsult before
arriving at a decision arrives at the decision afsecuring the
agreement or consent of the person so consulted;

This is unnecessarily complicated. It also meaas ith some instances Mugabe must act with the
agreement of Tsvangirai, but not in others. Heatlekey presidential appointments must be made
with the agreement of Tsvangirai, but the allocatmd reassignment of Ministerial portfolios and

the dismissal of Ministers need not be with Tsveaig agreement, as the agreement in these
instances only refers to “after consultation with”is silent on the issue and one must look to the

constitution.

The proposed amendment 19 also leads to resulédation to appointments which could not have
been intended by either party. Paragraph 20.1@8¢{des that the President:

in consultation with the Prime Minister, makes kepointments the
President is required to make under and in termhefConstitution or
any Act of Parliament

The agreement in several instances provides a doiotach party for sections of government. For
example, ZANU PFmominatesl5 Ministers, MDC-T 13 and MDC-M 3. But thappointment of
these Ministers to their posts is done by Mugabieims of the constitution. This means they fall



under clause 20.1.3(p) and Tsvangirai must agriesdoéhey can take up their posts. Similarly one
of the deputy prime ministers is nominated by MDC-shd three ZANU PF senators are
nominated by their respective parties but appoimtgdugabe, thus making them constitutional
appointments which must be approved by TsvangisaiPame Minister. It is unlikely that the

parties intended what the proposed amendment meyvitat Tsvangirai must agree ZANU PF and

MDC-M appointments.

This is just one example of many similar problem®aghout the proposed amendment caused by
seeking to incorporate Article 20 wholesale from 8eptember agreement, when Article 20 has not

been drawn up by a professional legal drafts person

If matters were not muddled enough, Article 20.1S&nior Government appointments”, provides:

The Parties agree that with respect to occupanteafor Government
positions, such as Permanent Secretaries and Aratlass, the
leadership in Government, comprising the Presiddm,Vice-Presidents,
the Prime Minister and Deputy Prime Ministers, witinsult and agree
on such prior to their appointment.

Yet Permanent Secretaries and Ambassadors arenaipeoits made by the President in terms  of
the Constitution (sections 77 and 78), suggeshagit is clause 20.1.3(p) that should apply, which
only requires consultation with the Prime Ministand not the Vice-Presidents and Deputy Prime

Ministers.

Accordingly, the proposed constitutional amendmetfd ought to be revisited and changed in
regard to the manner in which key appointments amade.

2. Key Appointments Already Made: It is left unstated in the proposed constitutional
amendment 19 whether those people already appoioyedlugabe will remain in their
positions following the constitutional amendmemntwinether they will need to be re-appointed
to comply with new requirements of appointmérite proposed amendment must be changed
to require the re-appointment of persons to thesesis in accordance with the new
constitutional requirementslf they are not re-appointed, then Mugabe's ezerof unshared
power will carry over into the new government ahdre will be no proper power-sharing. In
this regard, appointments to the Zimbabwe ElectG@hmission and other Commissions, the

appointment of the Attorney-General, Commissionen&al of Police, Commanders of the



Defence Forces and Governor of the Reserve Bank lave a significant impact on

Zimbabwe's political terrain and the extent of powsiearing.

The issues around appointments may explain thelipeowording in the clauses relating to
Constitutional Commissions. Rather than using taedard legal terminology of “thehall be a
Commission for...” making such clauses both comisti¢ and obligatory as one would expect, the
proposed amendment is phrased “theseCommission for” suggesting that the Commission is
already in place together with incumbent officereea The amendment should be changed to use

the usual legal terms.

Unless it is specifically stated in the proposedstibutional amendment which persons will remain
in their positions, if any, and who must be reappsd, disagreement may arise in the unity
government over this point. Here and generallyislatprs need to take notice of clause 31K in the

current constitution.

31K(2) Where the President is required or permitbgdhis Constitution
or any other law to act on the advice or recommeiodeof or after
consultation with any person or authority, a cosinall not, in any case,
inquire into either of the following questions oatters—

(a) the nature of any advice or recommendation éesdi to the
President; or

(b) the manner in which the President has exercisgdliscretion.

This may be interpreted by the Supreme Court tonntieat if the President does not act with  the
agreement of the Prime Minister as required byptioposed amendment, there will be nothing
that Tsvangirai can do about it from a legal pettipe as the courts cannot consider the matter.
Tsvangirai will be left to complain to SADC and tli®int Monitoring and Implementation
Committee as at preserAmendment 19 should thus address section 31K touemghat the

crucial provisions on “agreement” relating to appaiments are not by-passed.

3. The Position of Prime Minister: The post of Prime Minister is established by AracP0.1.6
of the agreement and not, as the proposed amendménsgtates, by 20.1.3 which is the power
of the president to appoint someone to that poshisTrequires alteration It is extremely
unwise to draft a constitution, even a transitiooaé, around an individual. If the proposed
amendment is adopted in its current form, the Gutsin will not only provide for a Prime

Minister but specify that under the constitutioe firime Minister shall be Morgan Tsvangirai.



But that is all it does. As a result, unlike foetpositions of President, Vice President, Ministers
and members of the cabinet, there is currently nowipion for the Prime Minister to take an
oath of loyalty and be sworn in — although it appéa be the intention to “swear in” Tsvangirai
even without this provision. There are no provisioalating to the Prime Minister's tenure of
office, qualification for office and manner of rewab. This is presumed unnecessary as the
constitution will state that the Prime Minister is be Morgan Tsvangirai. Accordingly,
Tsvangirai would remain Prime Minister indefiniteBven if he loses the support of his own
party. There is no provision providing that Tsvaags term of office expires with the
dissolution of parliamefit If Tsvangirai dies while in office, or is othewse incapacitated (e.g.
through imprisonment) he would be replaced by wéwen Deputy Prime Minister he has
nominated, with the agreement of the Presiderdcton his place. It would be better to provide
that the Prime Minister shall be that person bbkt 80 command a majority in the house and to
agree, but not as part of the constitution, thathsperson is TsvangiraiA proper and
professionally drafted constitutional amendment shd be drawn to provide comprehensively

for the office of Prime Minister to fill the gap irthis regard in the proposed amendment 19.

. The Powers of the Prime Minister: While the proposed amendment provides that time°r
Minister “exercises executive authority” and shalersee the formulation of government
policies by the Cabinet” and shall “ensure that plécies so formulated are implemented by
the entirety of government” nothing in the proposedstitutional amendment 19 indicates how
he is to do thisThe amendment needs to be redrawn to spell out 8yawhat power the
Prime Minister has in this regardCurrently, all provisions relating to Tsvangirag’secutive
authority are so vague as to be meaningless. lalmaady been noted that the sole power to
dismiss Ministers lies with Mugabe. This gives Mbgaxecutive authority over the Ministers
and renders them subject to his instructions. Tiv@d’Minister's “executive authority” can be
ignored with impunity. True power sharing would giVsvangirai as much authority over MDC

ministers as Mugabe has over all Ministers.

If these provisions remain unaltered Tsvangiraide slegal powers will be to make key

appointments in agreement with the President, ariceader of government Business in the House,

to set the legislative programme.

4 The same remarks apply to the posts of DeputyePhitimister.

If funding from international donors is given ascthannelled through the Prime Minister's offitgyangirai may



5. The Council of Ministers. Similarly the powers of this council are also sgwa as to be
meaninglessOddly, one of its powers is t@fsure that the Prime Minister properly dischargkis
responsibility to oversee the implementation of thwerk of government”, thus suggesting that the
chair of the Council, the Prime Minister is subjetd the Council rather than vice versa. This shdul

be amendedlf it is not the provision will become importaritthe Council consists primarily of ZANU
PF appointees (see immediately below).The Coured mnakes and receives various reports and
assesses the implementation of Cabinet decisioowekkr, it is given no actual poweétor

this Council to have any real function it should bable to issue directives to Cabinet and

Ministers which must be acted upoithe Council consists of all members of Cabinet.

6. The Cabinet: The proposed constitutional amendment makes noiomeat how Cabinet is to
be composed. It must thus be assumed that thentwwestitutional provisions apply. This is
unsatisfactory and is a gap which the proposedtitotisnal amendment 19 must be altered to
fill. The Constitution provides in section 31G tl@abinet consists of “the President, the Vice-
President or Vice-Presidents, as the case mayndesuch Ministers as the President may from
time to time appoint”. Accordingly, it is wrong essume that all Ministers will automatically
be members of the Cabinet, and Mugabe, if the nupesition remains, may appoint a solely
ZANU PF Cabinet, with the exception of Tsvangim@ho in terms of the agreement is Deputy
Chair of Cabinet. If this happens, since the CdufcMinister comprises all Cabinet Ministers,

that Council may also consist of solely of ZANU &ppointees.

The proposed constitutional amendment 19 should ghibe altered to require
that all Ministers are part of Cabinet.

Even if Mugabe appoints all 16 MDC Ministers to @eh, despite the split of the Ministries 16:15
in the MDC's favour, the MDC is not assured of gamgy in Cabinet. The proposed constitutional
amendment 19, as read with the current Constitutietermines the composition of Cabinet as
being 17 members of the MDC (the Prime Minister a6dMinisters) and 19 members of ZANU
PF (the President, two ZANU PF Vice-Presidents, Alterney-General as a non-voting member
and 15 ZANU PF Ministers). There is no provisioguieing that the two MDC Deputy Prime
Ministers sit in Cabinet.

Accordingly, the proposed constitutional amendm#ft should thus be altered to include a

provision that:

informally gain considerable influence through puaver to determine the allocation of these funds.



There shall be a Cabinet consisting of the Presitldhe Prime Minister
and every Vice-President, Deputy Prime Minister alflihister.

The Attorney-General should not be a part of Catimensure the independence of this office.

7. The Bill of Rights: The intention of the September agreement wasrémgthen democratic
freedoms in Zimbabwe. Yet the proposed constitati@mendment 19 is silent on on this issue.
Most important, is the question of lack of freedah expression in Zimbabwe, starkly
manifested in the fact that there is no indeperigeoperated electronic media. Various
explanations may be advanced for this, but kehesanerous requirement in the Broadcasting
Services Act relating to local content. Not evenCZBnd ZTV are able to comply with this
requirement. This requirement unduly limits freedom of expressioand the proposed
constitutional amendment 19 should be altered to kaasuch requirements unconstitutional

in accordance with Article 19 of the September agmeent.

8. The Parliamentary Committee on Standing Rules and Orders: This committee is vitally
important as it presents lists of candidates tdPesident for appointment to key commissions,
such as the Zimbabwe Electoral Commission, the Zbmke Media Commission, the
Zimbabwe Human Rights Commission and Anti-Corrupt@©ommission. The composition of
this committee should reflect the composition of tHouse of Assembly with the MDC-T
having the largest representation. The Septembeeawgnt both sets out the composition of
this committee for the interim period and providbat constitutional amendment 19 should
include section 121 of the Kariba draft constitotioSection 121 also establishes a
Parliamentary Committee on Standing Rules and Grddbeit with a different composition.
Although the September agreement mandates thesionlwf section 121 of the Kariba draft,
the parties should agree to leave this out of Goisinal amendment 19. There is no need to
include two different provisions for the establiggmhof the same parliamentary committee. The
provision in Article 20 is to prevail until a newrstitution for Zimbabwe is brought into being.
The new constitution will presumably include proors relating to the Parliamentary
Committee on Standing Rules and Orddisus the Kariba draft's section 121 will never have
application, unless incorporated into the new coitstion, is thus superfluous for the

purposes of amendment 19, and should be deleted.

Conclusion



The wholesale inclusion of Article 20 of the Sepb@magreement into the proposed constitutional
amendment, and thus into the constitution is illised. Article 20 has not been drawn by a skilled
legal draft person. An experienced draft person ldv@ansure that the clauses are drawn with
appropriate legal precision, are comprehensive @mdot contradict other clauses within the
amendment itself, the constitution and other reilévagislation. It will also go some way to

ensuring that proposed provisions do not violageeBHl of Rights. Parliamentarians would do well

to consult the MDC's draft constitutional amendmé&#ft and note the manner in which the
amendment should be effected and the bill draftet] mdeed, the style in which it would probably
have been drafted, had urgent political pressures been brought to bear. Civil society

organizations would also do well to lobby parliamanthe light of these many ambiguities and

contradictions, and properly fulfil their duty deetwatchdogs of society.



