FUNDAMENTAL REQUIREMENTS TO ENSURE FREE AND FAIR ELECTIONS IN ZIMBABWE: 2008 PRESIDENTIAL ELECTION

By Zimbabwe Election Support Network

The SADC Principles and Guidelines Governing Democratic Elections enunciate principles for conducting democratic elections and guidelines for the observation of elections .The SADC Principles also outline the responsibilities of member states holding elections. It is these standards to which governments have committed themselves voluntarily that ZESN wishes to hold the Zimbabwe Government to review the electoral framework and environment ahead of the 2008 Election.

SADC PRINCIPLES
CURRENT SITUATION
COMMENTS/RECOMMENDATIONS

Member states to ensure that all their citizens enjoy freedom of movement, assembly, association and expression and political tolerance.  

(2.2.2 & 2.2.3) 

Safeguard the human and civil liberties of all citizens including the freedom of movement, assembly, association, expression and campaigning as well as access to the media on the part of all stakeholders, during electoral processes as provided for under Article 2.2.5 (7.4)
· The Public Order and Security Act limit these Freedoms. (Chapter 11:17) and Access to Information and Protection Act (chapter 10:27). The latter was used to ban Daily News, a local daily, and to ban foreign journalists. In February 2007, it was used to ban rallies and demonstrations in various parts of the country. 

· NGO Bill still acts as a “Damocles’ sword” over the heads of civil society.
· Selective application of POSA, there is need to notify the police of public gathering.

· The police normally deny or delay permission.

· Lack of alternative voices, freedom of expression and the practice of journalism There is need to cultivate a democratic electoral culture to ensure a level electoral playing field

· Member states should consider repealing laws that hinder freedoms of expression, assembly, association and movement

· There should be zero tolerance on political violence and the use of torture by the state and all political actors during at all times

All citizens should be given the right to participate in the political process and an equal opportunity to vote and be voted for. (2.2.1& 2.2.6)
· Not all citizens will be able to vote since the Electoral Act stipulates that only people resident in a constituency are able to vote. Postal votes are only allowed for certain classed of state employees, to the exclusion of citizens in the Diaspora. 
· The need to allow individuals who are not in their constituencies the right to vote using the postal voting system



Independence of the Judiciary and impartiality of electoral institutions (2.2.7)

Establish competent legal entities including effective constitutional courts to arbitrate in the event of disputes arising from the conduct of elections (7.3).  
· The Electoral Act provides for the establishment of a special Electoral court. 

· However, the current court was nullified by the Supreme Court on the grounds that its composition was unconstitutional.

· The Act also makes provision for the Electoral Commission to set up multi-party liaison committees in every constituency with powers to mediate disputes and grievances.
· Establishment of a truly independent Electoral Court

· The need to complement the judges of the Electoral Court with staff, equipment and adequate resources

· The Executive has attacked the judiciary and in particular the Electoral Court decision in R Bennett vs. ZEC and Others as madness. Election Petitions should be resolved within 6 months,

· The executive should desist from interfering with the decisions of the courts

Voter education (2.2.8)
· With effect from 2 February 2005, the law provided for voter education. 

· ZEC, political parties and civil society organisations allowed to conduct voter education 
· There must be voter education with the participation of civil society 

· ZEC has power to authorize civil society to conduct voter education through local funds as no foreign funding is allowed,

· ZEC did not have adequate time to conduct voter education

National and International observers must be accredited and given access to everyone concerned in the electoral process. 
· A committee dominated by Ministerial nominees accredits observers, and only persons invited by a Minister or Electoral Commission may be accredited. 
· Ministers of Justice and Foreign Affairs still responsible for the invitation of local, regional and international observers respectively, some organisations locally and regionally have been denied the chance to observe elections based on the discretion of the various ministries

All political parties are to be given equal access to state media and allowed freedom of campaigning. (2.2.5)

Where applicable, funding of political parties must be transparent and based on agreed threshold in accordance with the laws of the land. (4.1.6) 
· Public funding of political parties is governed by the political parties (finance) Act (chapter 2:11), which is largely transparent. Funding for political parties given in terms of the required threshold in terms of the Political Parties Finances Act put in place for political parties on 6 February 2005. In March 2007 ZW$650 million was given to main political parties.  ZANU PF got ZW$466 million and MDC ZW$194 million.

· Other independent candidates and political parties did not receiving funding,

· All political parties are allowed equal access to the media and to campaign freely in terms of the Electoral Act. Regulations for media access for political parties were put in place on 6 February 2005


· Parties and civil organisation are now allowed to put adverts in mainstream media but at an expensive rate.

· The time within which the regulations were put in place might not allow civil society and political parties which were in the past denied access to remote areas adequate time to conduct voter education and campaign

· There may be need to recognise new political players and parties and accommodate them in the funding mechanisms

Constitutional and legal guarantees of freedom and rights of citizens (4.1.1)
· The Bill of Rights in the Constitution of Zimbabwe and the Supreme Court are supposed to be the shields of the citizenry Independence of the judiciary, the judges of the superior court are perceived to be constantly under political interference and influence
· Safe guard the operating space and independence of the judiciary.



Conducive environment for free, fair and peaceful elections (4.1.2)

Ensure that adequate security is provided to all parties participating in elections (7.6)
· The recent spate of arrests and subsequent assault of opposition leaders and members

· Hate language and de-campaigning opponents still common

· Intimidation of rural communities by traditional leaders
· Zero tolerance for political violence and all forms of intimidation

There must be no discrimination in voter registration (4.1.3) 

Existence of updated and accessible voters’ roll (4.1.4)
· There is no discrimination in voter registration, except between residents and non-residents, and there is elaborate provision for up-dating voters’ roll 

· The Citizenship Amendment Act stripped of 4th generation Zimbabweans off their nationality and therefore were not able to vote in the 2000, 2002 and the 2005 elections

· The Office of the Registrar of Voters is still responsible for the updating of the voters roll The state of the voters roll is questionable as there have been problems issuing people with identity documents. 

· Access to the Voters’ rolls still problematic
· There is need for laws, which allow those who were born in Zimbabwe of the right to vote.

· There should be a continuous and all inclusive voter registration process, including access to the voters’ rolls/registers.

· Collaboration between the government agencies issuing identity cards and the EMBs that administer the voter registration process is essential.



Votes to be counted at polling stations in the presence of monitors, observers and polling agents. (4.1.8)


· The Electoral Act also stipulates that counting will be done at the polling station Electorate fear retribution since counting is to be done at the polling station.
· The absence of monitors after the abolition of the ESC created a gap, as CSOs observers do not have interventionist role. 

Establish impartial, all-inclusive, competent and accountable electoral bodies staffed by qualified personnel.

(7.3)
· Electoral bodies have been set up, i.e. ZEC, as a constitutional body. The Delimitation commission is still in place. 

· ZEC supervises the registration of voters done by the Registrar of Voters, which should be its full responsibility.

· Appointment of chair by president not seen as fair. 


· There is a need to synchronize the bodies and consolidated functions under the IEC.

· ZEC should be appointed with the participation of opposition parties.  

· Benchmarks for robust EMBs on what independence is and how it should be measured should be developed.

· Through constitutional guarantees, it is necessary to ensure the independence of EMBs, including financial autonomy 

· There is need to ensure the neutrality of EMB’s to reduce disputes and provide adequate funding to these bodies

· The selection process of commissioners should be transparent and engender confidence in all stakeholders. These selection processes should also ensure that gender and youth participation or representation is achieved. 



Participation of women, disabled persons and youth must be encouraged (7.9)

· Assisted voters to bring trusted friend or relative Braille material for the bind.  Polling stations at hospitals and old people’s homes

· Gender quotas in decision making positions agreed under various protocols should be respected and implemented

· Constitutional and legal changes should be made, in order to guarantee and enhance women’s participation in elections

· There should be consensus and action by all stakeholders in order to change the culture of token participation of women in elections

Polling stations should be sited in neutral places. (4.1.7) Measures must be taken to prevent electoral fraud and adequate resources must be provided. (7.5)
· Electoral Act does not regulate the citing of polling stations. Due to this, some polling stations are cited in Chief’s homesteads, villages and farms. This is problematic as traditional leaders are perceived to be partisan. 

· Electorate is fearful of translucent boxes. They are misinformed as some believe that the translucent ballot boxes will make it easy to identify who voted for which party. Some believe that their votes will no longer be a secret.

· The quality of ink is cause for concern.
· Polling stations should be located in neutral places.

· Non independent institutions and individuals should not be involved in the running of elections Voter education should help in informing the electorate

OTHER ISSUES
COMMENTS/RECOMMENDATIONS

Constitution
· There is need for broad based consultation during the crafting of national constitutions and when considering any constitutional changes

· There is need to embrace the spirit of constitutionalism, elevating national constitutions beyond partisan political interests

Electoral System
· It was recommended that there be a review of the first-past-the-post electoral system and the adoption of the mixed member proportional representation or simply the proportional representation system

Judiciary and Electoral Court
· The independence of the judiciary and electoral court should be guaranteed

Political will
· There is need for political will in order to embrace electoral reforms and abide by constitutions

· All players should cultivate a democratic electoral culture.



Political parties


· Political tolerance should be fully embraced and practiced. 

· It is necessary to encourage intra party democracy

· There is need for enforceable codes of conduct for political parties, crafted in an all-inclusive transparent process. Penalties need to be punitive enough to ensure compliance. 



Media 
· Clear, binding and enforceable media guidelines for election coverage should be put in place

· The media needs to be adequately capacitated with skills in election reporting so that they assist in providing correct and adequate voter education/information.

· The media (both private and state) should not be used to convey hate language and propaganda which hinders the holding of free and fair elections

· There is also need for equal access to state/public media by all political parties



