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PUBLIC ORDER AND SECURITY AMENDMENT BILL, 2009

MEMORANDUM

This Bill will amend the Public Order and SecurRgt [Chapter 11:17] to ensure that the
public gatherings are regulated in a manner thitaWow Zimbabweans to fully exercise their
fundamental democratic right to express themselwesigh the medium of peaceful assembly
and association. The Bill will also clarify somktloe existing provisions in the current Act.

The clauses of the Bill provide as follows:

Clause 1

This clause sets out the Bill's short title.

Clause 2

This clause will replace two of the definitionssaction 2 of the Public Order and Security
Act.

The definition of “public demonstration” will be s&icted to cover only demonstrations that
are sufficiently large to make it a reasonable ibilty that public disorder, a serious breach of
the peace or substantial obstruction of street$ e@dgtur. The new definition of “public
meeting” will make it clear that domestic meetig®rganisations such as political parties and
trade unions will not normally fall within the Aet’provisions, and that political parties may
hold meetings in venues that are not open to thdigpand in public places that are indoors
(e.g. in public halls).

Clause 3

This clause notes the need for the regulating aitig® to accord everyone, immaterial of
party political affiliation, the constitutional tg of freedom of peaceful assembly and
association, which right may only be restrictedthg regulating authority on application to a
magistrates court. It also requires officers i taw enforcement agencies to undergo
appropriate training on the proper application lué Public Order and Security Act and the
democratic right of all Zimbabweans to engage imceéul assembly and association.
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Clause 4

Section 14 of the Public Order and Security Act ewgrs a “regulating authority” (i.e. a
senior police officer) to ban for up to three manthe carrying of catapults, axes, knives or
daggers or traditional weapons if he or she beligkat carrying them is likely to cause public
disorder or a breach of the peace. Even triviaabhes of the peace would justify such a ban.
This clause will amend the section so that onlyossr breaches will afford justification for a
ban.

Clause 5

Section 25 of the Public Order and Security Actuiegs organisers of public gatherings to
give the police at least seven days’ notice of ttwding of a procession or public
demonstration and five days’ notice of the holdifig. public meeting, and makes failure to do
so an offence.

This clause will amend the section to provide th@anisers should give four days’ notice
of the holding of a procession or public demongiraor the holding of a public meeting.

However, organisers will only have to try to give trequisite notice, and there will be no
penal sanction for failing to give it. The notican be given to any police station near the
venue of the meeting. The new subsection (5) mdlke it clear that the police have no power
to refuse permission for the holding of a publithgaing (this is so under the present law), and
that a failure to give notice to the police willtrrender a public gathering unlawful.

Clause 6

Section 26 of the Public Order and Security Act emwgrs a regulating authority (i.e. a
senior police officer) to impose conditions on Hwadding of public gatherings and to prohibit a
particular public gathering if he or she believasreasonable grounds that it will cause public
disorder.

This clause will introduce a number of changesdstrict the powers of the regulating
authority.

Where the regulating authority imposes conditiongtee holding of a public gathering, the
convenor will have the right to appeal to the magtes court against the imposition of those
conditions and the magistrate must deal with tpiseal on an urgent basis before the holding
of the gathering.

The regulating authority will no longer have powter prohibit a public gathering; the
authority will instead have to bring an application the magistrates court for an order
prohibiting the public gathering in question. Wheer it is practicable to do so, before
granting an order the magistrate must afford tlgauiser of the public gathering concerned a
reasonable opportunity to make representationsanmatter.

If the magistrate grants or refuses to grant tleigrthere will be a right of appeal to the
High Court and the High Court will have to deallwibhe appeal on an urgent basis.

Clause 7

Section 27 of the Public Order and Security Acbw a regulating authority to prohibit
temporarily public demonstrations in an area.
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This will be changed so that this power will vest da magistrate on application by a
regulating authority. Any person aggrieved by adeo by a magistrate banning public
demonstrations will be entitled to appeal to thghHCourt against the order.

Clause 8

This clause will repeal section 27A of the Publid&€ and Security Act, which prohibits
the holding of public gatherings near Parliamenthar courts, or in the vicinity of protected
areas. Such gatherings will be dealt with in #x@e way as all other gatherings under the Act.

Clause 9

Under section 28 of the Public Order and Security, An organiser of a public gathering
who fails to notify the police of the gathering, who fails to comply with any direction or
order given by the police in relation to the gaithgr or who encourages disorder at the
gathering, is civilly liable for any loss, damaggury or death that may be caused by disorder
at the gathering. This clause will amend the sactdo make it a defence for the organiser to
prove that the disorder would probably have ocaueeen if he had given the requisite notice
to the police, or if he had obeyed the directioroter concerned. The clause will also repeal
subsection (5) of the section, which obliges a ttmaward damages to injured persons upon
convicting the organiser of a public gathering ohitavening section 24, 25, 26 or 27 of the
Act. The effect of the repeal is that such an aweitl be discretionary, not obligatory.

Clause 10

This clause will repeal section 32 of the Publiad@rand Security Act, which requires
everyone to carry their identity documents wherpublic, and empowers the Police to stop
people at random and require them to produce tideintity documents. The section is
unconstitutional.
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PRESENTED BYHONOURABLE GONESE

BILL

To amend the Public Order and Security Adhdpter 11:17]

ENACTED by the President and the Parliament oft@bwe.

1 Shorttitle
This Act may be cited as the Public Order and SgcAmendment Act, 2009.

2 Amendment of section 2 of Cap. 11:17

Section 2 (“Interpretation”) of the Public Order darSecurity Act Chapter 11:17]
(hereinafter called “the principal Act”) is amendeyl the repeal of the definitions of “public
demonstration” and “public meeting” and the subsitin of—

““public demonstration” means a procession, gatigeor assembly in a public place of
persons and additionally, or alternatively, of wis, where—

(a) the gathering is in pursuit of a common pueposdemonstrating support for, or
opposition to, any person, matter or thing; and

(b) the gathering takes place in such circumstsnaed the persons or vehicles are
in such numbers, as to make it reasonably posgibte—

(i) public disorder; or
(i) a serious breach of the peace; or

(iii) a substantial obstruction of any thorouglefahat cannot be avoided by
the police providing an escort to ensure that gison of traffic is
minimised;
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will be occasioned;
whether or not the gathering is spontaneous congined to persons who are members
of a particular organisation or to persons who Haan invited to attend;
“public meeting” means a meeting of more than éftgersons in—
(&) apublic place; or
(b) a private place, if the public or any sectadrthe public are permitted to attend,
whether on payment or otherwise;
but does not include—
(i) a meeting which is—
A. attended wholly or mainly by members of onenwore organisations;
and
B. convened to discuss or determine matters nglath the management,
administration, strategy or policy of that orgatiza or those
organisations, as the case may be;
or
(i) a meeting of an organ or structure of a pcéit organisation which is held in—

A. a public place that is not wholly in the opén ar
B. a private place, whether or not it is in thewogir;”.

3. New section inserted in Cap. 11:17
The principal Act is amended by the insertion a@etion 2 of the following section—

3 Protection of freedom of assembly and association

“(1) Regulating authorities and all other persomsmcerned with carrying out or
giving effect to this Act shall bear in mind whewinly so that—

(&) Zimbabweans, irrespective of their politicalsocial affiliation or persuasion,
have a constitutional right to express themselweseihgaging in peaceful
assembly and association; and

(b) public gatherings may not be prohibited exceptorder of a magistrate in
terms of sectiomwenty-six or twenty-seven;

and shall interpret and apply the provisions o tAct in such a manner as to give full
effect to that constitutional right.

(2) The Commissioner-General of Police and the candars, directors or officers
in charge of all other forces, services and agencesponsible for maintaining and
enforcing the law shall ensure that the membethaif forces, services and agencies who
may be concerned in the administration or enforegmé this Act undergo appropriate
training so as to uphold the democratic right ¢fZinbabweans to engage in peaceful
assembly and association.”.

4  Amendment of section 14 of Cap. 11:17

Section 14 of the principal Act is amended in sahea (1) by the deletion of “breach”
and the substitution of “serious breach”.
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5 Amendment of section 25 of Cap. 11:17
Section 25 of the principal Act is amended—
(a) by the repeal of subsection (1) and the stuitisi of—

“(1) Subject to subsection (5), the organiser ofpuablic gathering shall
endeavour to give at least four clear days’ writtestice of the holding of the
gathering to either—

(a) the regulating authority for the area in whibk public gathering is to
be held; or

(b) the police officer in charge of a police statinear the place where the
public gathering will be held:

Provided that the regulating authority or the pmlafficer concerned, as the
case may be, may permit shorter notice to be diven.

(b) by the repeal of subsection (5) and the stuligtn
“(5) For the avoidance of doubt it is declaredthat

(a) the requirement to give notice under subsedtly) does not empower a
regulating authority or police officer to refuserpéssion for the holding
of the public gathering concerned; and

(b) a failure by the organiser of a public gathgrio give notice under
subsection (1) does not render the public gathengwful.”.

6 Amendment of section 26 of Cap. 11:17

Section 26 of the principal Act is amended by répésubsections (9), (10) and (11) and
the substitution of the following subsections—

“(9) A convener who is aggrieved by any conditipeaified in a convening notice in
terms of subsection (6) may appeal against itwagistrate of the province within which
the gathering is proposed to be held, and the mmatgsmay confirm, vary or set aside the
condition and give such order or direction in thetter as he or she thinks just.

(10) A magistrate to whom an appeal is made in $evfrsubsection (9) shall ensure
that the appeal is determined urgently and in aasedefore the date of the proposed
gathering unless, due to the fault of the conveiherappeal was not lodged timeously.

(11) After considering representations made inctwrse of a meeting held in terms
of subsection (3), if any, the regulating authoritgy, if he or she on reasonable grounds
is convinced that no condition contemplated in esgben (6) would prevent the
occurrence of any of the circumstances contemplatedubsection (3), apply to a
magistrate for the province in which the publichgaing is to take place for a direction
prohibiting the public gathering.

(12) Whenever it is practicable to do so, a reguigauthority shall give notice of an
application in terms of subsection (11) to the aiger of the public gathering concerned.

(13) Subject to this section, if a magistrate, pplization by a regulating authority
in terms of subsection (11) and having regard ltdhal circumstances in which the public
gathering concerned is taking or is likely to tqdtace, is satisfied on reasonable grounds
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that the gathering is likely to occasion serioudlipudisorder, he or she may give
directions—
(&) prohibiting the holding of the gathering of,the gathering is being held,
ordering the persons present thereat to dispemnse;
(b) providing for any matter referred to in sulifmt (6), if he or she considers
that compliance with the directions will enable theblic gathering to be held
without occasioning serious public disorder.

(14) Whenever it is practicable to do so, beforéngdn terms of subsection (13), a
magistrate shall afford the organiser of the pulgathering concerned a reasonable
opportunity to make representations in the matter.

(15) A direction given under subsection (13) shallve effect immediately it is
issued and the regulating authority shall causi ibe published in whichever of the
following ways will bring it to the notice of pemss who might attend the public gathering
concerned—

(&) in anewspaper circulating in the area to Whie direction applies;

(b) by notices distributed among the public oix&fd to public buildings in the
area to which the prohibition or direction applies;

(c) by announcement of a police officer that isdatcast or made orally;

and, where practicable, the regulating authorigllsdnsure that the direction is reduced to
writing and served on the organiser of the pubdithgring to which it relates.

(16) Any person who is aggrieved by a directioregiuinder subsection (13), or by a
magistrate’s refusal to give such a direction, mpgeal against the direction or refusal, as
the case may be, to the High Court within the témd in the manner prescribed in rules of
court, and the High Court may confirm, vary or aside the direction or give such order
or direction in the matter as it thinks just:

Provided that—

(i) the noting of an appeal in terms of this swtie® shall not have the effect of
suspending the decision appealed against;

(i) the High Court shall deal with the appealeapeditiously as possible and, in
any event, shall ensure that the appeal is detedrivefore the date on which
the proposed gathering is to be held.

(17) Any person who knowingly contravenes or fdilscomply with a direction
given under subsection (13) shall be guilty of #erae and liable to a fine not exceeding
level five or to imprisonment for a period not exdeng six months or to both such fine
and such imprisonment.”.

7 New section substituted for section 27 of Cap. 11:17
Section 27 of the principal Act is repealed andfttlewing is substituted—

27 Temporary prohibition of holding of public demonstrations within police district

“(1) If a magistrate, on application by the reguigtauthority for any area, is satisfied
on reasonable grounds that the powers conferredelstions 25 and 26 will not be
sufficient to prevent serious public disorder beoarasioned by the holding of public
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demonstrations or any class thereof in the areangrpart thereof, the magistrate may
issue an order prohibiting, for a specified pemad exceeding one month, the holding of
all public demonstrations or any class of publicndastrations in the area or part thereof
concerned.

(2) Whenever it is practicable to do so, beforaiigg an order under this section a
magistrate shall—

(a) cause notice of the regulating authority'sliappon to be published in the
Gazette and in a newspaper circulating in the area comakamd to be given to
any person whom the magistrate believes is likelywant to organise a
demonstration that will be prohibited by the proguabsrder; and

(b) afford all interested persons a reasonablexppity to make representations
in the matter.

(3) A magistrate may at any time for good causerghwe revoke an order issued by
him under subsection (1).

(4) The regulating authority for the area in respdavhich an order has been issued
under subsection (1) shall ensure that the ordéraay amendment or revocation thereof
is published—

(@) intheGazette; and

(b) in a newspaper circulating in the area; and

(c) in such other manner as, in his opinion, wifisure that the order or its
revocation, as the case may be, is brought to tteateon of persons affected
by it.

(5) Any person who is aggrieved by an order issueder subsection (1), or by a
magistrate’s refusal to issue such an order, magaldo the High Court against the order
or refusal, as the case may be, within the timeiantie manner prescribed in rules of
court, and the High Court may confirm, vary or agide the order or give such other order
in the matter as it thinks just:

Provided that—

(i) the noting of an appeal in terms of this suitie® shall not have the effect of
suspending any order appealed against;

(i) the High Court shall deal with the appealexpeditiously as possible.

(6) Any person who organises or assists in orgagisr takes part in or attends any
public demonstration held in contravention of adesrunder subsection (1) shall be guilty
of an offence and liable to a fine not exceedingll® or to imprisonment for a period not
exceeding one year or to both such fine and suphisonment.”.

8 Repeal of section 27A of Cap. 11:17
Section 27A of the principal Act is repealed.

9 Amendment of section 28 of Cap. 11:17
Section 28 of the principal Act is amended—
(a) by the repeal of subsection (3) and the stwitisin of—
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“(3) In any proceedings in which it is alleged trat organiser of a public
gathering is liable, on a ground referred to inagaaph (a) or (b) of subsection (1),
for any loss, damage, injury or death—

(a) the organiser shall bear the onus of proving, a balance of
probabilities, that he or she—
(i) gave notice of the holding of the gatheringtérms of section
twenty-four; or
(i) complied to the best of his ability with axrection or order that
is proved to have been made in relation to thegyat;
as the case may be;

(b) it shall be a defence for the organiser tosskizat he or she took what
measures he or she could to prevent the publicabsmr breach of the
peace that occasioned the loss, damage, injuryeathd and that the
public disorder or breach of the peace would probalhve occurred
even if he or she had—

(i) given notice of the holding of the gatheringterms of section
twenty-four; or

(i) complied with any direction or order thatpsoved to have been
made in relation to the gathering;

as the case may be.”;

(b) by the repeal of subsection (5).

10 Repeal of section 32 of Cap. 11:17
Section 32 of the principal Act is repealed.
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