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ACT

To establish the Zimbabwe Electoral Commission and provide for its functions; to amend the Referendums Act [Chapter2:10] (Act No. 24 of 1999); and to provide for matters connected with or incidental to the foregoing.



ENACTED by the President and the Parliament of Zimbabwe.

PART I

Preliminary

1
Short title and date of commencement

(1)  This Act may be cited as the Zimbabwe Electoral Commission Act [Chapter 2:12].

(2)  This Act shall come into operation on a date to be fixed by the President by statutory instrument.

2
Interpretation

In this Act—

“Chief Elections Officer” means the Chief Elections Officer appointed in terms of section 11(1);

“Commission” means the Zimbabwe Electoral Commission established by section 3;

“Commissioner” means a member of the Commission, and includes the Chairperson of the Commission;

“Committee on Standing Rules and Orders” means the committee of Parliament appointed under section 57(2) of the Constitution;

“election” means—


(a)
the election of a member of Parliament; or


(b)
an election to the office of President; or


(c)
an election for the purposes of the Rural District Councils Act [Chapter 29:13] or the Urban Councils Act [Chapter 29:15];


as the case may be;

“election period” means—


(a)
in the case of a general election or by-election, the period between the issue of a proclamation referred to in section 38 or 39 of the Electoral Act and the day before the beginning of the poll at the election to which such proclamation relates;


(b)
in the case of a Presidential election, the period between the publication of a notice referred to in section 103 of the Electoral Act and the day before the beginning of the poll at the election to which such proclamation relates;


(c)
in the case of an election to the governing body of a local authority, the period between the publication of a notice referred to in section 124 of the Electoral Act and the day before the beginning of the poll at the election to which such notice relates;


(d)
in the case of a referendum, the period between the date of publication in the Gazette in terms of section 3 of the Referendums Act [Chapter 2:13] of a proclamation by the President declaring that a referendum is to be held and the day before the date appointed by that proclamation for the holding of the referendum;

“Electoral Act” means the Electoral Act [Chapter 2:13] or other Act of Parliament having effect for the purposes of section 58(4) of the Constitution which is for the time being in force;

“fixed date” means the date fixed in terms of section 1(2) as the date of commencement of this Act;

“Minister” means the Minister of Justice, Legal and Parliamentary Affairs or any other Minister to whom the President may, from time to time, assign the administration of this Act;

“political party” means an association of persons the primary object of which is to secure the election of one or more of its members to a local authority or Parliament, or to the office of President, or to campaign for a specified result at a referendum;

“referendum” means a referendum held in terms of the Referendums Act [Chapter 2:10];

“Registrar-General” means the Registrar-General of Voters referred to in section 1 of the Electoral Act.

(2)  Any word or expression to which a meaning has been assigned in the Electoral Act shall have the same meaning when used in this Act.

PART II

Zimbabwe Electoral Commission

3
Establishment, composition and proceedings of the Zimbabwe Electoral Commission

(1)  There shall be a commission to be known as the Zimbabwe Electoral Commission which shall consist of(

(a)
a Chairperson who shall be a person qualified to be as a judge of the High Court or the Supreme Court appointed by the President after consultation with the Judicial Service Commission;  and


(b)
four other Commissioners, at least two of whom shall be women, appointed by the President from a list of seven nominees submitted by the Committee on Standing Rules and Orders.

(2)  If the appointment of a Chairperson of the Commission is not consistent with any recommendation made by the Judicial Service Commission in terms of subsection (1), the President shall cause Parliament to be informed as soon as is practicable.

(3)  The First Schedule applies to the procedure to be followed by the Commission at its meetings.

4
Functions of Commission

(1)  The Zimbabwe Electoral Commission shall have the following functions(

(a)
to prepare for and conduct(

(i)
elections to the office of President and to Parliament;  and


(ii)
elections to the governing bodies of local authorities;  and


(iii)
referendums;



and to ensure that those elections and referendums are conducted efficiently, freely, fairly, transparently and in accordance with the law; and


(b)
to direct and control the registration of voters by the authority charged with that responsibility under an Act of Parliament;  and


(c)
to compile voters’ rolls and registers;  and


(d)
to ensure the proper custody and maintenance of voters’ rolls and registers;  and


(e)
to design, print and distribute ballot papers, approve the form of and procure ballot boxes, and establish and operate polling centres;  and


(f)
to conduct voter education;  and


(g)
to give instructions to—


(i)
the Registrar-General in regard to the exercise of his or her functions under the Electoral Act;  and


(ii)
other persons in the employment of the State or of a local authority for the purpose of ensuring the efficient, proper, free and fair conduct of elections;



and


(h)
to keep the public informed about—


(i)
the delimitation of constituencies and other electoral boundaries; and


(ii)
the location of polling stations and when they are open; and


(iii)
voters' rolls and the times and places at which they are open for inspection; and


(iv)
political parties and candidates contesting every election or supporting or opposing any question put to a referendum; and


(v)
voting at an election or referendum and the results thereof; and


(vi)
generally, all matters relating to the Commission's work and the electoral process;



and


(i)
to exercise any other functions that may be conferred or imposed on the Commission by the Electoral Act or any other enactment.

(2)  Subject to the Constitution and this Act, the Commission shall not be subject to the direction or control of any person or authority in the exercise of its functions in terms of subsection (1) or in the organisation of its staff, procedures and processes.

(3)  Subject to this Act, for the better exercise of its functions the Commission shall have power to do or cause to be done, either by itself or through its agents, all or any of the things specified in the Second Schedule, either absolutely or conditionally and either solely or jointly with others.

5
Commissioners: qualifications for and terms and conditions of office

The First Schedule applies to the qualifications, terms and conditions of office and vacation of office of Commissioners.

6
Removal of Commissioners from office

(1)  A Commissioner may be removed from office only for—


(a)
inability to discharge the functions of his or her office, whether arising from physical or mental incapacity;


(b)
conduct that renders him or her unsuitable as a Commissioner.

(2)  If the President considers that the question of the removal from office of a Commissioner ought to be investigated, the President shall appoint a tribunal to inquire into the matter.

(3)  A tribunal appointed under subsection (2) shall consist of not less than three members selected by the President from the following—


(a)
persons who have held office as a judge of the Supreme Court or the High Court;


(b)
persons who hold or have held office as a judge of a court having unlimited jurisdiction in civil or criminal matters in a country in which the common law is 


(c)
legal practitioners of not less than seven years’ standing;

one of whom shall be designated by the President as chairman.

(4)  It shall be the duty of the association which is constituted under an Act of Parliament and which represents legal practitioners practising in Zimbabwe to nominate a panel containing the names of at least five duly qualified legal practitioners for the purposes of subsection (3)(c)when so required by the President.

(5)  A tribunal appointed under subsection (2) shall inquire into the matter with all due dispatch, and report to the President with a recommendation whether or not the Commissioner concerned should be removed from office.

(6)  The provisions of the Commissions of Inquiry Act [Chapter 10:07] as in force at the time or any other law substituted for the same shall, mutatis mutandis, apply in relation to a tribunal appointed under subsection (2) as they apply to commissioners appointed under that Act.

(7)  If the question of removing a Commissioner from office has been referred to a tribunal under subsection (2), the Commissioner shall be suspended from performing the functions of his or her office until the President, on the recommendation of the tribunal or the Judicial Service Commission, revokes the suspension or the Commissioner is removed from office in accordance with subsection (8).

(8)  A tribunal appointed under subsection (2) shall make a report of its findings to the President and advise whether a Commissioner should be removed from office, and if it advises the President that a Commissioner should be removed, the President shall, without delay, remove the Commissioner from office.

(9)  The Minister shall lay a copy of a tribunal's report and advice before Parliament within a reasonable time after its report and advice has been delivered to the President.

7
Decentralisation of Commission

The Commission shall endeavour to establish such provincial and district offices as will enable it to exercise its functions more effectively throughout Zimbabwe.

8
Provisions to ensure independence, impartiality and professionalism of Commissioners and staff and agents of Commission

(1)  In this section—

"elective office" means the office of—


(a)
the President; or


(b)
a Minister or Deputy Minister; or


(c)
a member of Parliament; or


d)
a member of the governing body of a local authority;

"political office" means—


(a)
any executive appointment or elected office, whether remunerated or not; or 


(b)
any paid office; 


in the service of a political party or of an organisation or movement which publicly supports or opposes the policies, candidates or cause of any political party.

(2)  Commissioners and the Commission's employees and agents shall—


(a)
exercise their functions in a manner that—


(i)
promotes conditions conducive to free, fair and democratic elections and referendums; and 


(ii)
ensures that the secrecy and integrity of voting at elections and referendums s respected;



and


(b)
not interfere, directly or indirectly, with the exercise by a voter of his or her rights under the Electoral Act; and


(c)
maintain strict impartiality in the exercise of their functions; and 


(d)
not do anything, whether in the exercise of their functions or otherwise and whether by way of action, speech, attitude or manner, that may—


(i)
give rise to a reasonable apprehension that they are exercising their functions with partiality or bias;  or


(ii)
place in jeopardy their independence or the perception of their independence; or


(iii)
compromise the Commission's credibility, impartiality, independence or integrity; 



and


(e)
assist monitors and observers accredited under the Electoral Act to exercise their functions under that Act; and


(f)
safeguard all ballot boxes, ballot papers and other electoral documentation and materials entrusted to the custody of the Commission in terms of the Electoral Act.

(3)  Without derogation from subsection (1)(c) and (d), no Commissioner and no full-time employee of the Commission shall—


(a)
hold, or seek appointment, election or nomination to, any elective or political office; or


(b)
except in the exercise of his or her functions as a Commissioner or as an employee of the Commission, perform any work for a political party or candidate in connection with an election or referendum; 


(c)
knowingly wear any badge or article of clothing that is or is reasonably likely to be associated with a  political party or candidate contesting any election or supporting or opposing any question put to a referendum.

(4)  Subsection (3) applies to part-time employees of the Commission during any period that they are employed or engaged by the Commission.

PART III

Finances, Staff and Reports of Commission

9
Funds and finances of Commission

(1)  The funds of the Commission shall consist of(

(a)
such funds as are appropriated to the Commission by Act of Parliament to enable it to exercise its functions;


(b)
fees, charges and other income accruing to the Commission from things done by it in terms of this Act or the Electoral Act; and


(c)
the proceeds of any monetary penalties imposed by the Commission under this Act or the Electoral Act; and


(d)
deposits forfeited by candidates under the Electoral Act; and


(e)
such other moneys as may vest in or accrue to the Commission, whether in the course of its operations or otherwise, and whether under this Act or any other enactment.

(2)  The Third Schedule governs the financial aspects of the operation of the Commission.

10
Estimates of revenue and expenditure of the Commission

The estimated revenue and expenditure of the Commission shall be itemised clearly and separately in any estimates of revenue and expenditure laid before Parliament pursuant to Chapter XI of the Constitution.

11
Chief Elections Officer and other employees of Commission

(1)  For the better exercise of its functions the Commission shall appoint a person to be the Chief Elections Officer.
(2)  The Commission shall, with the approval of the Minister responsible for finance, fix the terms and conditions of service of the Chief Elections Officer.

(3)  Subject to the general control of the Commission, the Chief Elections Officer shall¾

(a)
manage the affairs and property of the Commission;


(b)
supervise and control the activities of the employees of the Commission in the course of their employment;


(c)
be the accounting officer of the Commission in terms of the Audit and Exchequer Act [Chapter 22:23];


(d)
perform any of the functions of the Commission as the Commission may entrust or assign to him or her:




Provided that the Commission shall not assign to the Chief Elections Officer any duty that has been assigned to the Chairperson of the Commission.

(4)  The Commission shall terminate the appointment of the Chief Elections Officer if he or she would be required in terms of paragraph 3(b) or (c) of the First Schedule to vacate his or her office had that paragraph and paragraph 2(1)(a), (b) and (c) of subparagraph (1) of the First Schedule, and subparagraph (2) of that paragraph, applied to him or her.

(5)  The Commission shall not terminate the services of the Chief Elections Officer on a ground other than one referred to in subsection (4) without the approval of the Minister.

(6)  The Commission shall employ such persons in addition to the Chief Elections Officer as it considers expedient for the better exercise of the functions of the Commission.

(7)  The Commission shall, with the approval of the Minister responsible for finance, fix the terms and conditions of service of the employees of the Commission.

(8)  Any assignment of functions in terms of subsection (3)(d) may be made either generally or specially and subject to such reservations, restrictions and exceptions as the Commission may determine, and may be revoked by the Commission at any time.

(9)  The Chief Elections Officer shall have the right to attend meetings of the Commission and, except in the case of any discussion relating to the terms and conditions of his or her appointment, to take part in the proceedings of the Commission as if he or she were a Commissioner, but shall not have a vote on any question before the Commission.

(10)  The remuneration and other benefits payable to the Commissioners, the Chief Elections Officer and other members of the staff of the Commission shall be paid from the funds of the Commission.

12
Reports of Commission on elections, referendums and other matters

(1)  As soon as possible after the result of any election or referendum has been announced, the Commission shall submit a report on the conduct of the election or referendum to the Speaker of Parliament, the President and the Minister.

(2)  As soon as possible after the end of each financial year the Commission shall submit to the Speaker of Parliament, the President and the Minister a report on its activities during that financial year.

(3)  The Commission¾

(a)
shall submit to the Speaker of Parliament, the President and the Minister such other reports on any matter related to its activities as the Speaker of Parliament, the President and the Minister may require;  and


(b)
may submit to the Speaker of Parliament, the President and the Minister such other reports on any matter related to its activities as the Commission considers advisable.

(4)  The Speaker of Parliament shall cause every report received in terms of subsection (1), (2) or (3) to be laid before Parliament on one of the four days on which Parliament sits after he or she has received it.

(5)  The Minister shall, within six months of the end of the Commission’s financial year, lay before Parliament a report submitted to him by the Commission in terms of subsection (3)(a), together with the statement of accounts and auditor’s report for the preceding financial year of the Commission referred to in paragraphs 2 and 3 of the Third Schedule.

Part IV

Voter Education

13
Interpretation in Part IV

In this Part(
“foreign contribution or donation” means a contribution or donation made by—


(a)
a person who is not a permanent resident or citizen of Zimbabwe domiciled in Zimbabwe;  or


(b)
a company which is not incorporated in Zimbabwe or, if so incorporated, does not carry on business in Zimbabwe;  or


(c)
any association of persons, whether incorporated or unincorporated, that does not consist exclusively of permanent residents or citizens of Zimbabwe, domiciled in Zimbabwe;

“local contribution or donation” means a contribution or donation that is not a foreign contribution or donation;

“voter education” means any course or programme of instruction on electoral law and procedure aimed at voters generally and not offered as part of a course in law, civics or other subject for students at an educational institution;

“voter education materials” means printed, aural, visual or audio-visual materials intended for use in voter education.

14
Functions of Commission with respect to voter education

(1)  The Commission shall have the following functions with respect to voter education(

(a)
to provide adequate, accurate and unbiased voter education;  and


(b)
to ensure that voter education provided by persons other than political parties is adequate and not misleading or biased in favour of any political party;  and


(c)
to ensure compliance otherwise by persons referred to in paragraph (b) with the provisions of section 15(1).
(2)  The Commission shall produce its own voter education materials or course or programme of instruction for use in voter education.

(3)  The Commission may appoint any person to assist it in providing voter education.

15
Voter education by persons other than the Commission or political parties

(1)  No person, other than the Commission, or a person appointed in terms of section 14(3), or a political party, shall provide voter education unless(

(a)
such person is a citizen or permanent resident of Zimbabwe domiciled in Zimbabwe, or an association of persons, whether incorporated or unincorporated, consisting exclusively of citizens or permanent residents of Zimbabwe, domiciled in Zimbabwe;  and


(b)
such person is, in the case of(

(i)
an association of persons, whether incorporated or unincorporated;  or 


(ii)
a lawfully constituted trust, whether or not registered in terms of any law;



registered as a non-governmental organisation in terms of the Non-Governmental Organisations Act [Chapter 17:09], and the constitution of such organisation or the deed of trust, as the case may be, specifically mandates it to provide voter education;  and


(c)
such person employs individuals who are citizens or permanent residents of Zimbabwe to conduct any voter education;  and


(d)
such person conducts voter education in accordance with a course or programme of instruction furnished or approved by the Commission;  and


(e)
the proposed voter education activities of such person are, subject to section 16, funded solely by local contributions or donations;  and


(f)
the voter education materials proposed to be used by the person and the course or programme of instruction in accordance with which the voter education will be conducted are adequate and not misleading or biased in favour of any political party;  and


(g)
no fee or charge is levied for the provision of voter education or voter education materials.

(2)  The Commission may in writing require any person, other than a political party, providing or proposing to provide voter education, to(

(a)
furnish the Commission with copies of all the voter education materials proposed to be used and particulars of the course or programme of instruction in accordance with which the voter education will be conducted;  and


(b)
furnish the Commission with all the names, addresses, citizenship or residence status and qualifications of the individuals who will conduct voter education;  and


(c)
disclose the manner and sources of funding of its proposed voter education activities;  and


(d)
satisfy the Commission that it is not otherwise disqualified in terms of subsection (1) from providing voter education.

(3)  Any person who contravenes subsection (1) or who fails to comply with a requirement by the Commission in terms of subsection (2) shall be guilty of an offence and liable to a fine not exceeding level fourteen or to imprisonment for a period not exceeding two years or to both such fine and such imprisonment.

16
Foreign contributions or donations for the purposes of voter education

No foreign contribution or donation for the purposes of voter education shall be made except to the Commission, which may allocate such contribution or donation to any person referred to in section 14(3) or subsection 15(1).

PART IV

General

17
Provision of copies of electoral legislation

The Commission shall ensure that—


(a)
every political party and every accredited observer is provided with a copy of this Act and the Electoral Act and all regulations and rules made under those Acts; and


(b)
this Act and the Electoral Act and all regulations and rules made under those Acts are available at all times, free of charge or at minimal cost, to members of the public.

18
Legal proceedings against Commission

The State Liabilities Act [Chapter 8:14] applies with necessary changes to legal proceedings against the Commission, including the substitution of references therein to a Minister by references to the Chairperson of the Commission.

19
Regulatory powers of Commission

(1)  The Commission may make regulations prescribing all matters which by this Act are required or permitted to be prescribed or which, in its opinion, are necessary or convenient to be prescribed for carrying out or giving effect to this Act.

(2)  Regulations made in terms of subsection (1) shall not have effect until they have been approved by the Minister and published in the Gazette.

20
Amendment of Cap. 2:10

The Referendums Act [Chapter 2:10] is amended—


(a)
in section 2 ("Interpretation")—


(i)
in subsection (1)  by the insertion of the following definition—



""returning officer" means an officer of the Zimbabwe Electoral Commission;";


(ii)
in subsection (2) by the insertion after "the Electoral Act" of "or the Zimbabwe Electoral Commission Act [Chapter 2:12]";


(b)
in section 3 ("Referendum proclamation") by the repeal of paragraph (d);


(c)
in section 8 ("Declaration of result of referendum") (3), (4) and (5) by the deletion of "Registrar-General" and the substitution of "Chief Elections Officer";


(d)
in section 9 ("Appeals") (1) and (2) by the deletion of "High Court" and the substitution of ""Electoral Court"; 


(e)
in section ("Regulations")—


(i)
in subsections (1) and (2)(d) by the deletion of "Minister" and the substitution of "Commission";


(ii)
in subsection (1) by the deletion of "his" wherever it occurs and the substitution of "its";


(iii)
by the insertion of the following subsection after subsection (2)—




"(3)  Regulations made in terms of subsection (1) shall not have effect until they have been approved by the Minister and published in the Gazette.".

first schedule (Section 3(3))

Provisions Applicable to Zimbabwe Electoral Commission

Terms of office and conditions of service of Commissioners

1.(1)  Subject to this Schedule, a Commissioner shall hold office for five years.

   (2)  A Commissioner shall continue in office after the expiry of his or her term until he or she has been re-appointed or his or her successor has been appointed:

Provided that a Commissioner shall not hold office in terms of this subparagraph for longer than six months.

(3)  Subject to paragraph 8, a Commissioner shall hold office on such terms and conditions as the President may fix in relation to Commissioners generally.

   (4)  A retiring Commissioner is eligible for re-appointment as a Commissioner:

Provided that no Commissioner may be re-appointed for a third term in office.

Disqualifications for appointment as Commissioner

2.(1)  No person shall be appointed as a Commissioner and no person shall be qualified to hold office as a Commissioner who—


(a)
is not a citizen of Zimbabwe;  or


(b)
has a financial interest in any business connected with the provision of services to the Commission, or is engaged in any activity connected with any such service, or is married or connected to or associated with a person who has such an interest or is engaged in such an activity, unless the President is satisfied that the interest or activity will not interfere with the person’s impartial discharge of his or her duties as a Commissioner;  or


(c)
has, in terms of a law in force in any country—


(i)
been adjudged or otherwise declared insolvent or bankrupt and has not been rehabilitated or discharged;  or


(ii)
made an assignment to, or arrangement or composition with, his or her creditors which has not been rescinded or set aside;  or


(d)
has, within the period of five years immediately preceding the date of his or her proposed appointment, been convicted—


(i)
in Zimbabwe, of an offence;  or


(ii)
outside Zimbabwe, in respect of conduct which, if committed in Zimbabwe, would constitute an offence;



and sentenced to a term of imprisonment exceeding six months imposed without the option of a fine, whether or not any portion has been suspended, and has not received a free pardon.

(2)  A person who is—


(a)
a member of Parliament;  or


(b)
a member of two or more other statutory bodies;

shall not be appointed as a Commissioner, nor shall he or she be qualified to hold office as a Commissioner.

(3)  For the purposes of subparagraph (2)(b) a person who is appointed to a council, board or other authority which is a statutory body or which is responsible for the administration of the affairs of a statutory body shall be regarded as a member of that statutory body.

Vacation of office by Commissioner

3.  A Commissioner shall vacate his or her office and his or her office shall become vacant—


(a)
three months after the date upon which he or she gives notice in writing to the President of his or her intention to resign, or on the expiry of such other period of notice as he or she and the President may agree;  or


(b)
on the date he or she begins to serve a sentence of imprisonment imposed without the option of a fine—


(i)
in Zimbabwe, in respect of an offence;  or


(ii)
outside Zimbabwe, in respect of conduct which, if committed in Zimbabwe, would constitute an offence;  or


(c)
if he or she becomes disqualified in terms of paragraph 2(1)(a), (b) or (c), or in terms of subparagraph (2) of that paragraph, to hold office as a Commissioner;  or


(d)
if he or she is required in terms of section 6 to vacate his or her office.

Filling of vacancies on Commission

4.  On the death of, or vacation of office by, a Commissioner, the President may appoint a qualified person to fill the vacancy:

Provided that if as a result of the vacancy the number of Commissioners falls below the minimum number specified in paragraph 6, the President shall fill the vacancy within three weeks.

Chairperson and Vice-Chairperson of Commission

5.(1)  The President shall designate one of the Commissioners as Vice-Chairperson of the Commission.

(2)  The Vice-Chairperson of the Commission shall perform the Chairperson’s functions whenever the Chairperson is for any reason unable to perform them.

(3)  The Chairperson or Vice-Chairperson of the Commission may at any time resign his or her office as such by one month’s notice in writing to the President.

(4)  Whenever the office of Chairperson or Vice-Chairperson of the Commission falls vacant, the President or the Minister, as the case may be, shall fill the vacancy within three weeks.

Meetings and procedure of Commission

6.(1)  The Commission shall hold its first meeting on such date and at such place as the Minister may fix, being not more than three months after the fixed date, and thereafter the Commission shall meet for the dispatch of business as often as is necessary or expedient and, subject to this paragraph, may adjourn, close and otherwise regulate its meetings and procedure as it thinks fit:

Provided that the Commission shall meet not less than six times in each year.

(2)  The Chairperson of the Commission—


(a)
may at any time convene a special meeting of the Commission;  and


(b)
shall convene a special meeting of the Commission on the written request of—


(i)
the Minister, within such period as the Minister may specify;  or


(ii)
at least two Commissioners, not later than fourteen days after his or her receipt of such request.

(3)  Written notice of any special meeting convened in terms of subparagraph (2) shall be sent to each Commissioner not later than seven days before the meeting and shall specify the business for which the meeting has been convened:

Provided that if, in the opinion of the Chairperson or Minister, as the case may be, the urgency of the business for which the meeting is to be convened so requires, notice of not less than forty-eight hours may be given.

(4)  No business shall be discussed at a special meeting convened in terms of subparagraph (2) other than—


(a)
such business as may be determined by the Chairperson of the Commission, where the Chairperson of the Commission has convened the meeting in terms of subparagraph (2)(a);  or


(b)
the business specified in the request for the meeting, where the Chairperson of the Commission has convened the meeting in terms of subparagraph (2)(b).

(5)  The Chairperson or, in his or her absence, the Vice-Chairperson shall preside at all meetings of the Commission:

Provided that, if the Chairperson and the Vice-Chairperson are both absent from a meeting of the Commission, the Commissioners present may elect one of their number to preside at that meeting as Chairperson.

(6)  Three Commissioners shall form a quorum at any meeting of the Commission.

(7)  All acts, matters or things authorised or required to be done by the Commission may be decided by a majority vote at a meeting of the Commission at which a quorum is present.

(8)  Subject to paragraph 9, at all meetings of the Commission each Commissioner present shall have one vote on each question before the Commission and, in the event of an equality of votes, the Chairperson shall have a casting vote in addition to a deliberative vote.

(9)  Any proposal circulated among all members and agreed to in writing by a majority of all Commissioners shall have the same effect as a resolution passed at a duly constituted meeting of the Commission and shall be incorporated in the minutes of the next succeeding meeting of the Commission:

Provided that, if a Commissioner requires that such proposal be placed before a meeting of the Commission, this subparagraph shall not apply to such proposal.

Committees of Commission

7. (1)  For the better exercise of its functions, the Commission may establish  one or more committees in which it may vest such of its functions as it thinks fit:

Provided that the vesting of a function in a committee shall not prevent the Commission from itself exercising that function, and the Commission may amend or rescind any decision of the committee in the exercise of that function.

(2)  The Commission may appoint to a committee persons other than Commissioners.

(3)  The chairperson of the Commission or of a committee may at any reasonable time and place convene a meeting of that committee.

(4)  The procedure of each committee shall be as fixed from time to time by the Commission.

(5)  Subject to this paragraph, paragraph 6(2) to (9) shall apply, with any necessary changes, to committees and their members as they. apply to the Commission and its Commissioners.

Remuneration and expenses of Commissioners

8.(1)  Commissioners shall be paid—


(a)
such remuneration, if any, as the President, may from time to time fix for Commissioners generally;  and


(b)
such allowances, if any, as the Minister, in consultation with the Minister responsible for finance, may from time to time fix to meet any reasonable expenses incurred by Commissioners in connection with the business of the Commission.

(2)  The salary, allowances and other benefits payable to a Commissioner shall not be reduced during his or her tenure of office.

Commissioners to disclose certain connections and interests

9.(1)  In this paragraph—

“relative”, in relation to a Commissioner, means the Commissioner’s spouse, child, parent, brother or sister.

(2) Subject to subparagraph (4)—


(a)
if a Commissioner—


(i)
knowingly acquires or holds a direct or indirect pecuniary interest in any matter that is under consideration by the Commission;  or


(ii)
owns any property or has a right in property or a direct or indirect pecuniary interest in a company or association of persons which results in the Commissioner’s private interests coming or appearing to come into conflict with his or her functions as a Commissioner;  or


(iii)
knows or has reason to believe that a relative of his or hers—


A.
has acquired or holds a direct or indirect pecuniary interest in any matter that is under consideration by the Commission;  or


B.
owns any property or has a right in property or a direct or indirect pecuniary interest in a company or association of persons which results in the Commissioner’s private interests coming or appearing to come into conflict with his functions as a Commissioner;



or


(b)
if for any reason the private interests of a Commissioner come into conflict with his or her functions as a Commissioner;

the Commissioner shall forthwith disclose the fact to the Commission.

(3)  A Commissioner referred to in subparagraph (2) shall take no part in the consideration or discussion of, or vote on, any question before the Commission which relates to any contract, right, immovable property or interest referred to in that subparagraph.

(4)  Any Commissioner who contravenes subparagraph (2) or (3) shall be guilty of an offence and liable to a fine not exceeding level four or to imprisonment for a period not exceeding three months or to both such fine and such imprisonment.

Validity of decisions and acts of Commission

10.  No decision or act of the Commission or act done under the authority of the Commission shall be invalid on the ground that—


(a)
the Commission consisted of fewer than the minimum number of persons prescribed in paragraph 6(6);  or


(b)
a disqualified person acted as a Commissioner at the time the decision was taken or act was done or authorised:

Provided that the Commission shall ratify any such decision or action as soon as possible after it becomes aware that the decision or action was taken in the circumstances described in subparagraph (a) or (b).

Minutes of proceedings of Commission

11. (1)  The Commission shall cause minutes of all proceedings of and decisions taken at every meeting of the Commission to be entered in books kept for the purpose.

(2)  Any minutes referred to in subparagraph (1) which purport to be signed by the Chairperson of the meeting to which the minutes relate or by the Chairperson of the next following meeting of the Commission or the committee concerned shall be accepted for all purposes as prima facie evidence of the proceedings of and decisions taken at the meeting concerned.

(3)  The Commission shall cause copies of all minutes that have been signed as provided in subparagraph (2) to be sent without delay to the Minister for his or her information.

Execution of contracts and instruments by Commission

12.  Any agreement, contract or instrument approved by the Commission may be entered into or executed on behalf of the Commission by any persons generally or specially authorised by the Commission for that purpose.

SECOND SCHEDULE (Section 4(3))

ANCILLARY POWERS OF COMMISSION

1.
To acquire by lease, purchase, or otherwise, immovable property and to construct buildings thereon.

2.
To buy, take in exchange, hire or otherwise acquire movable property, including vehicles, necessary or convenient for the performance of its functions.

3.
To maintain, alter and improve property acquired by it.

4.
To mortgage or pledge any assets or part of any assets and, with the approval of the Minister, to sell, exchange, let, dispose of, turn to account or otherwise deal with any assets or part of any assets which are not required for the exercise of its functions for such consideration as the Commission may, with the approval of the Minister, determine.

5.
To open bank and building society and post office accounts in the name of the Commission and to draw, make, accept, endorse, discount, execute and issue for the purposes of its functions, cheques, promissory notes, bills of exchange, bills of lading, securities and other instruments.

6.
To insure against losses, damages, risks and liabilities which it may incur.

7.
To enter into contracts and suretyships or give guarantees in connection with the exercise of its functions and to modify or rescind such contracts or rescind suretyships or guarantees.

8.
With the approval of the Minister, to enter into, renew, cancel or abandon arrangements with any government or authority, local or otherwise, that may seem conducive to the exercise of its functions or any of them and to obtain from such government or authority rights, privileges and concessions which the Commission thinks desirable to obtain and carry out, exercise and comply with such arrangements, rights, privileges and concessions.

9.
With the approval of the Minister, to raise loans or borrow money in such amounts and for such purposes and under such conditions as may be approved by the Commission.

10.
To employ, upon such terms and conditions as the Commission may think fit, such persons as may be necessary for conducting its affairs, and suspend or discharge any such persons.

11.
Subject to section 39 of the Audit and Exchequer Act [Chapter 22:03], to pay such remuneration and allowances and grant such leave of absence and to make such gifts and pay bonuses and the like to its employees as the Commission thinks fit.

12.
To provide pecuniary benefits for its employees on their retirement, resignation, discharge or other termination of service or in the event of their sickness or injury and for their dependants, and for that purpose to effect policies of insurance, establish pension or provident funds or make such other provision as may be necessary to secure for its employees and their dependants any or all of the pecuniary benefits to which this paragraph relates.

13.
With the approval of the Minister, to purchase, take in exchange, hire and otherwise acquire land or dwellings for use or occupation by its employees.

14.
To construct dwellings, outbuildings or improvements for use or occupation by its employees on land purchased, taken in exchange, hired or otherwise acquired by the Commission.

15.
To sell or let dwellings and land for residential purposes to its employees.

16.
With the approval of the Minister, to guarantee loans to its employees or their spouses for the purchase of dwellings or land for residential purposes, the construction of dwellings and the improvement of dwellings or land which are the property of its employees or their spouses.

17.
To provide security in respect of loans guaranteed in terms paragraph 16 by the deposit of securities.

18.
With the approval of the Minister, to make loans to any employee of the Commission¾

(a)
for the purpose of purchasing vehicles, tools or other equipment used by him or her in carrying out his or her duties;  or


(b)
not exceeding three months’ salary or wages payable to him or her, for any purpose;


on such security as the Commission considers adequate.

19.
To do anything for the purpose of improving the skill, knowledge or usefulness of its employees, and in that connection to provide or assist other persons in providing facilities for training, education and research and to pay for the aforesaid, where necessary.

20.
To provide such services as the Commission considers could properly be provided by the Commission.

21.
With the approval of the Minister, to provide financial assistance to any person, association, organisation or institution whose activities are such as to be, in the opinion of the Commission, of benefit to the Commission.

22.
Generally, to do all such things as may be necessary, conducive or incidental to the exercise of the powers and the performance of the functions of the Commission under this Act or any other enactment.

third Schedule (Section 9 (2))

Financial Provisions Relating to Commission

Financial year of Commission

1.  The financial year of the Commission shall be the period of twelve months ending on the 31st December in each year.

Accounts of Commission

2.(1)  The Commission shall ensure that proper accounts and other records relating to such accounts are kept in respect of all the Commission’s activities, funds and property, including such particular accounts and records as the Minister may direct.

(2)  Not later than three months after the end of each financial year of the Commission, the Commission shall prepare and submit to the Minister a statement of accounts in respect of that financial year or such other period as the Minister may direct.

Audit of Commission’s accounts

3.(1)  Subject to the Audit and Exchequer Act [Chapter 22:03], the Commission shall appoint as auditors one or more persons approved by the Minister who are registered as public auditors in terms of the Public Accountants and Auditors Act [Chapter 27:12].

(2)  The accounts kept by the Commission in terms of paragraph 2(1) shall be examined by the auditors appointed in terms of subparagraph (1).

(3)  The auditors appointed in terms of subparagraph (1) shall make a report to the Commission and the Minister on the statement of accounts prepared in terms of subparagraph 2(2) and such report shall state whether or not in their opinion the statement of accounts gives a true and fair view of the Commission’s affairs.

(4)  In addition to the report referred to in subparagraph (3), the Minister may require the Commission to obtain from its auditors appointed in terms of subparagraph (1) such other reports, statements or explanations in connection with the Commission’s operations, funds and property as the Minister may consider expedient, and the Commission shall forthwith comply with any such requirement.

Powers of auditors

4.(1)  An auditor referred to in paragraph 3 shall be entitled at all reasonable times to require to be produced to him or her all accounts and other records relating to such accounts which are kept by the Commission or its agents and to require from any Commissioner or employee or agent of the Commission such information and explanations as in the auditor’s opinion are necessary for the purposes of his or her audit.

(2)  Any Commissioner or employee or agent of the Commission who fails without just cause to comply with a requirement of an auditor in terms of subparagraph (1) shall be guilty of an offence and liable to a fine not exceeding level four or to imprisonment for a period not exceeding three months or to both such fine and such imprisonment.

Statement of accounts of and auditor’s report to be laid before Parliament

5.  The Minister shall, within six months of the end of the Commission’s financial year, lay before Parliament the statement of accounts and auditor’s report for the preceding financial year of the Commission referred to in paragraphs 2 and 3.







_____________________________

